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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

W.A. DREW EDMONDSON, in his
capacity as ATTORNEY GENERAL OF
THE STATE OF OKLAHOMA and
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA,

Plaintiff,

VS. Case No. 4:05-CV-00329-TCK-SAJ
TYSON FOODS, INC.,

TYSON POULTY, INC.,

TYSON CHICKEN, INC.,
COBB-VANTRESS, INC,,
AVIAGEN, INC.,

CAL-MAINE FOODS, INC.,
CAL-MAINE FARMS, INC.,
CARGILL, INC.,

CARGILL TURKEY PRODUCTION,
LLC,

GEORGE’S INC.,,

GEORGE’S FARMS, INC.,
PETERSON FARMS, INC.,
SIMMONS FOODS, INC., and
WILLOW BROOK FOODS, INC.,

Defendants,

TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN,
INC., COBB-VANTRESS, INC.,
GEORGE’S INC., GEORGE’S FARMS,
INC., PETERSON FARMS, INC.,
SIMMONS FOODS, INC., and WILLOW
BROOK FOODS, INC.

Third-party Plaintiffs,
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VS.
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KEVIN R. AND BARBARE L. )
KELLEY d/b/a DIAMOND HEAD )
RESORT, et al., )
)
)

Third-Party Defendants.
THIRD PARTY DEFENDANTS KEVIN R. AND BARBARA L. KELLEY,

INDIVIDUALLY AND D/B/A DIAMOND HEAD RESORT’S
ANSWER TO THIRD PARTY COMPLAINT

COMES NOW, Third Party Defendants Kevin R. and Barbara L. Kelley,
individually and d/b/a Diamond Head Resort (hereinafter “Diamond Head Resort”), by
and through its attorneys of record, Kenneth E. Wagner and Marcus N. Ratcliff, of the
law firm Latham, Stall, Wagner, Steele & Lehman, P.C., and for their Answer to Third-
Party Complaint states as follows:

1. Third Party Defendant Diamond Head Resort denies each and every
allegation contained in Third Party Plaintiffs’ Third Party Complaint except those
allegations which are specifically admitted.

2. Third Party Defendant Diamond Head Resort denies the allegations stated
in Paragraphs 1 through 9 of Third Party Plaintiffs’ Third Party Complaint and demands
strict proof thereof.

3. Third Party Defendant Diamond Head Resort is without sufficient
knowledge or information to form an opinion or belief as to the truth of the allegations
stated in Paragraphs 10 through 90 and Paragraphs 92 through 170 of Third Party
Plaintiffs’ Third Party Complaint and therefore denies the same and demands strict proof
thereof.

4. Third Party Defendant Diamond Head Resort admits Kevin and Barbara

L. Kelley d/b/a Diamond Head Resort own and operate Diamond Head Resort on the real



Case 4:05-cv-00329-GKF-PJC  Document 418 Filed in USDC ND/OK on 04/21/2006 Page 3 of 6

property described in Paragraph 91 of Third Party Plaintiffs’ Third Party Complaint.
Third Party Defendant Diamond Head Resort denies the remaining allegations stated in
Paragraph 91 of Third Party Plaintiffs’ Third Party Complaint and demands strict proof
thereof.

5. Third Party Defendant Diamond Head Resort denies the allegations stated
in Paragraphs 170 through 221 of Third Party Plaintiffs’ Third Party Petition and
demands strict proof thereof.

AFFIRMATIVE DEFENSES

6. Third Party Defendant Diamond Head Resorts incorporates Paragraphs 1-
5 of its Answer and asserts the following affirmative defenses:

7. Third Party Plaintiffs have failed to state a claim against Third Party
Defendants Kevin and Barbara L. Kelley d/b/a Diamond Head Resort for which relief can
be granted.

8. Third Party Defendant Diamond Head Resort asserts any and all defenses
which Third Party Plaintiff may have against Plaintiff.

9. Third Party Defendant Diamond Head Resort reserves the right to move
for separate trial on the allegations asserted by Third Party Plaintiff.

10. Third Party Defendan;c Diamond Head Resort states that Third Party
Plaintiffs have failed to join indispensable parties to this action.

11. Third Party Defendant Diamond Head Resort states that any damages as
described in Third Party Plaintiffs’ Third Party Complaint are the result of acts

committed by the Third Party Plaintiff.
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12. Third Party Defendant Diamond Head Resort states that any damages as
described in Third Party Plaintiffs’ Third Party Complaint are the result of acts
committed by persons or entities which are not named in this action and over which
Diamond Head Resort has no control.

13.  Third Party Defendant Diamond Head Resort states that neither
contribution nor indemnification may lie against it in favor of Third Party Plaintiffs.

14.  Third Party Defendant Diamond Head Resort reserves the right to assert
additional affirmative defenses upon the completion of discovery.

15.  Third Party Defendant Diamond Head Resort reallege and adopt the
arguments made by the State of Oklahoma to stay or strike the Third Party Proceedings.

WHEREFORE, having fully responded to the Third Party Complaint, Third Party
Defendant Diafnond Head Resort requests this Court deny all relief requested by Third
Party Plaintiffs, dismiss Third Party Defendant Diamond Head Resort from this action
and award Third Party Defendant Diamond Head Resort with costs, attorneys’ fees and
all other relief to which it is entitled.

Respectfully submitted,

ss/ Marcus N. Ratcliff
Kenneth E. Wagner, OBA No. 16049
Marcus N. Ratcliff, OBA No. 19201
Latham, Stall, Wagner, Steele & Lehman
1800 South Baltimore, Suite 500
Tulsa, OK 74119
918.382.7523 Telephone
018.382.7541 Facsimile

Attorneys for Third Party Defendant Kevin
Kelley and Barbara L. Kelley d/b/a
Diamond Head Resort
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I hereby certify that on the 21% day of April, 2006, a true and correct copy of the

foregoing instrument was served via CM/ECF to the following:

Jo Nan Allen
jonanallen(@yahoo.com
Frederick C. Baker
fbaker@motleyrice.com
Tim Baker
Tbakerlaw.sbcglobal.net
Douglas Boyd
Dboyd31244@aol.com
Vicki Bronson
vbronson@cwlaw.com
Paula Buchwald
pbuchwald@ryanwhaley.c
om

Louis Bullock
Ibullock(@mkblaw.net
Lloyd Cole, Jr.
coleslaw@alltel.net
Angela Cotner
AngelaCotnerEsq@yahoo.
com

WA Drew Edmondson
Drew_edmondson{@oag.st
ate.ok.us

Delmar Ehrich
dehrich@faegre.com

John Elrod
jelrod@cwlaw.com

Bruce Freeman
bfreeman@cwlaw.com
Ronnie Freeman
ifreeman(@grahamfreeman
.com

Richard Garren
rgarren(@riggsabney.com
Dorothy Gentry
sgentry(@riggsabney.com
Robert George
Robert.george@kutakrock.
com

Tony Graham
tgraham@grahamfreeman.
com

James Graves
jgraves@bassettlawfirm.co
m

Thomas Grever
terever@lathropgage.com
Jennifer Griffin
jgriffin@lathropgage.com
John Hammons
thammons(@oag.state.ok.u
s

Michael Hembree
Hembreelaw1@aol.com
Theresa Hill
thillcourts@rhodesokla.co
m

Philip Hixon
Phixon@jpm-law.com
Mark Hopson
mhopson@sidley.com
Kelly Burch

Kelly burch@oag.state.ok
Stephen Jantzen
siantzen@ryanwhaley.com
Bruce Jones
bjones(@faegre.com

Jay Jorgensen
jjorgensen@sidley.com

Raymond Lay
rtl@kiralaw.com

Nicole Longwell
Nlongwell@ipm-law.com
Linda Martin

Archer McDaniel
Smedaniel@ipm-law.com
Robert Medearis, Jr.
medearislawfirm@sbcglob
al.net

James Miller
rmiller@mkblaw net
Robert Nance
mance@riggsabney.com
John Neas
sneas@loganlowry.com
George Owens
gwol@owenslawfirmpc.co
m

David Page
dpage(@mkblaw.net
Robert Redemann
redemann@pmrlaw.net
Melvin Riggs
driggs@riggsabney.com
Randall Rose
rer@owenslawfirmpc.com
Patrick Ryan
pryan@ryanwhaley.com
Robert Sanders
rsanders@youngwilliams.c
om

David Senger
dsenger@pmrlaw.net
Colin Tucker
chtucker(@rhodesokla.com
John Tucker
jtuckercourts@rhodesokla.

com

R. Pope Van Cleef, Jr.
popevan(@robertswilliams.
com

Elizabeth Ward
lward@motleyrice.com
Sharon Weaver
sweaver(@riggsabney.com
Timothy Webster
twebster@sidley.com
Gary Weeks

Adam Weintraub
adlaw(@msn.com

Terry West
terry@thewestlawfirm.co

m

Edwin Williams
Steve.williams@youngwill
jams.com

Douglas Wilson

Doug Wilson@riggsabne
y.com

J. Ron Wright
ron{@wstw-ok.com
Lawrence Zeringue
|zeringue@pmrlaw.net
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and on this 21" day of April, 2006, a true and correct copy of the foregoing instrument
was placed in the U.S. Mail with proper postage affixed to the following:

John E. Adair
Rt. 2, Box 1160
Stillwell, OK 74960

Virginia W. Adair
Rt. 2, Box 1160
Stilwell, OK 74960

Jim Bagby
RR2, Box 1711
Westville, OK 74965

Marjorie Garman
5116 Highway 10
Tahlequah, OK 74464

James C. Geiger

Sidley Austin Brown &
Wood

1501 K. St. NW
Washington, DC 20005

Thomas C. Green

Sidley Austin Brown &
Wood, LLP

1501 K. St. NW
Washington, DC 20005

G. Craig Heffington
20144 W. Sixshooter
Rd.

Cookson, OK 74427

John E. and Virginia W.
Adair Family Trust

Rt. 2, Box 1160
Stillwell, OK 74960

James
Lamb
Route 1, Box 253
Gore, OK 74435

and Dorothy

Krisann Lee

Faegre & Benson

90 S. 7™ St, Suite 2200
Minneapolis, MN
55402

William Narwold
Motley Rice LLC
(Hartford)

20 Church St., 17 Floor
Hartford, CT 06103

Richard and Donna
Parker

34996 S. 502 Rd.

Park Hill, OK 74451

Monte W. Strout
209 W. Keetoowah
Tahlequah, OK 74464

C. Miles Tolbert
Secretary of the
Environment

State of Oklahoma

3800 North Classen
Oklahoma City, OK
73118

Robin L. Wooford
Rt. 2, Box 370
Watts, OK 74964

ss/ Marcus N. Ratcliff
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